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UNITED STATES OF AMERICA,

Plaintiff ,-

v.

CDMG REALTY CO., a
limited partnership;
THE ESTATE OF HELEN E. RINGLIEB,
individually, and as general
partner in CDMG REALTY CO.;
HMAT ASSOCIATES, INC.;_
TOWNSHIP OF PARSIPPANY-TROY HILLS;
AJ~LIED-SIGNAL, INC. i

BEAZER MATERIALS & SERVICES, INC.;
CIBA-GEIGY CORPORATION;
HOECHST CELANESE CORP. i

OCCIDENTAL CHEMICAL CORP.;
PFIZER, .INC.;
CARL GULICK, INC.;

Defendants.

STATE OF NEW JERSEY
DEPARTMENT OF ENVIRONMENTAL
PROTECTION,

Plaintiff,

v.

CIBA-GEIGY CORPORATION, INC.;
CURTISS-WRIGHT CORPORATION;
KETCHAM AND MC DOUGALL, INC.;
PFIZER, INC.; OCCIDENTAL
CHEMICAL CORPORATION;
KOPPERS COMPANY, INC.;
SHARKEY FARMS, INC.;
NICHOLAS ENTERPRISES INC.;
PARKER CHEMICAL COMPANY;
CHEMICAL WASTE
MANAGEMENT, INC.;

Defendants.

IGqqJAN 28 P 2= 3S

U;,ITED STATES
J!STR;CT COURT

CIVIL ACTION NOS.
89-4246 (NHP) and
89-4281 (DRD)

Hon. Nicholas H. Politan
U.S. District Court Judge

Hon. Ronald J'.lHedges
U.S. Magistrat, Judge

4 ~~~~~M-~~~~

t
L
i

JAN 20 1999

ENTERED

CONSENT DECREE



·.

TABLE OF CONTENTS

3

III. P.~T;ES 30mm 3

IV. DEF!~:::-:CNS

V. RE;~BWSEf'.1E~:T OF ;::ES?O~iSE COSTS 7

VI. CO'lEN;'.NT NO'; ';0 SUE BY UNITER STATES 9

VII . CO'.'ENAN';S BY SETT:'ING DEFENDANTS 1:

VII:. EFFEC; OF SE';';:'E~·lENTj CONTR!BY-'ION PROTECTION 13

TV•..~. aCCESS ~~ !NST::-u;IONAL CONTROLS . 15

X. AC;ESS TO ;NFORf'.!.;';;ON 20

XI. RE:-E~:-ION OF RECORPS

XI:. NO;:CES .:..l'8 SYBt-'!ISS!ONS ~3

X::I. 24

24

X"v . ..,-
-:>

25

XVI:. :'C:J;;:NG .~'ID OPPOR:-:mI:-Y !='OR PUBLIC COrvlMENT

XV::I. S:G~i;'.TQR!ES -'SER'.TICE . 26



CONSENT DECREE

I. BACKGROUND

A. The United States of America ("United States"), on behalf of t.rie

Administrator of the United States Environmental Protection Agency (as defi~ed

below, "EPA"), filed a complaint in this matter on October 13, 1989 ("Complain':")

pursuant to Sections 107 and 113 of the Comprehensive Environmental Response,

Compensation, and Liability Act (as defined below, "CERCLA"), 42 U.S.C. §§ 9607,

9613. Subsequently, the Complaint was deemed amended to request relief pursuant

to Section 106 of CERCLA, 42 U.S.C. § 9606.

B. The State of New Jersey ("State") also filed a complaint in this matt.er

pursuant to Section 107 of CERCLA, 42 U.S.C. § 9607, and N.J.S.A. Sections 13:1D-

9,13:1E-3, 58:10(A), and 58:10. The action filed by the State was later

consolidated with the United States' action by Order dated June 12, 1990.

C. In this consolidated action the United States and the State sought, intey

alia: (1) reimbursement of costs (including interest) incurred by the United

States and the State for· response actions at the Sharkey Landfill Superfund Site

(as defined below, "Site") in Morris County, New Jersey; (2) declaratory judgment

as to the liability of named defendants for the contamination at the Site; and

(3) design, implementation, operation, and maintenance of a remedy at the Site,

including monitoring programs.

D. On July 31, 1991, certain defendants in this action filed a third-party

complaint against numerous third-party defendants. This third-party action was

styled Beazer Materials & Services. Inc., et al. v. Adron, Inc., et al.

E. By Order dated April 26, 1994, the Court directed that the Complaint be

amended to realign certain third-party defendants as direct defendants, and to

add additional parties as direct defendants. On the same date, the Court granted



a mo::on :0 amend :he caprlon of rhe thlrd-party complaint.

F. On :Jecerr.ber:, 1994, this Cour: entered a consent decree (as de f z.ne d

below, "Orlglnal Consent Decree"), whereby all the defendants, excepr CDMG Realty

Co. and Helen E. Rlnglieb, set:led their liability and agreed, inter alia: (1:

to reimburse cer:ain response costs incurred by the United States and :he Stare

at the Slte and (:) to design, implemen:, operate and maintain a remedy at the

Site.

G. On 1-1ay5, 1995, the Court granted the United States leave to amend its

complain: to name Helen E. Ringlieb individually liable as a former owner under

Sec:ion l07(a! (:) of CERLCA, 42 U.S.C. § 9607 (a) (2). By Order dated March 7,

1997, the Co~rt ordered :hat the estate of Helen E. Ringlieb, and Mary Woytisek

and Dennis M. Rlnglieb, co-executors of the estate (collectively, "Estate"), be

substituted as parties in place of Defendant Helen E. Ringlieb.

H. The State, never having brought suit aga"inst CDMG Realty Co. or Helen E.

Ringlieb or the Estate, is not a party to this consent decree (as defined below,

"Consen: :Jecree").

!. C~~G Realty Co. and the Estate ("Settling Defendants") desire to settle

thlS matter wlth the Unl:ed States.

J. B:.· en t eranq into this Consent Decree, the Settling Defendants do not

admit any ~iability to the United States arising out of the transactions or

occurrences alleged in the Complaint.

r':. The Unlted States and the Settling Defendants (collectively, "Parties")

recognize, and the Court finds, that this Consent Decree has been negotiated by

the Parties in good faith; that the implementation of this Consent Decree will

obviate the need for prolonged and complicated litigation between the Parties;

and that this Consent Decree is fair, reasonable, and in the public interest.
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NOW, THEREFORE, it is hereby Ordered, AdJudged, and Decreed:

II. JUBISDICTION

1. This Court has jurisdiction over the subject matter of this acrcor.

pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607 and 9613(b).

This Court also has personal jurisdiction over the Settling Defendants. Solely

for the purposes of this Consent Decree and the Complaint, the Settling

Defendants waive all objections and defenses that they may have to jurisdiction

of the Court or to venue in this District. The Settling Defendants shall not

challenge the terms of this Consent Decree or this Court's jurisdiction to enter

and enforce this Consent Decree.

III. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States and

upon the Settling Defendants and their successors and assigns. Any change in

ownership or corporate, partnership or other organizational status of a Settling

Defendant, including, but not limited to, any transfer of assets or real or

personal property, shall in no way alter such Settling Defendant's

responsibilities under this Consent Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided herein, terms used in this Consent

Decree which are defined in CERCLA or in regulations promulgated under CERCLA

shall have the meaning assigned to them in CERCLA or in such regulations.

Whenever terms listed below are used in this Consent Decree or in the Appendices

attached hereto and incorporated hereunder, the following definitions shall

apply:

"CERCLA" shall mean the Comprehensive Environmental Response, Compensation,

and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 ~ ~.
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"Conse~: ~ecree" shall mean Ch1S Decree and al: Appendices a::ached here:=

(lisced 1n Sect10n XV) . In the even: 0: conflict between this Decree an= arr.:...
Append1x. :~1S Decree shall concrol.

"Day" shall mean a calendar day unless expressly st at ed to be a wcrk i nq day.

"Working day" shall mean a day oche:::-than a Saturday, Sunday, or Federal holiday.

In compu:ing any period of time unde:::-this Consent Decree, where che lasc day

would fallon a Sacurday, Sunday, or Federal holiday, the period shall run uncil

che close of business of che nexc working day.

"DOJH shall mean che United Staces Department of Justice and any successor

departments or agenc1es of the United States.

"Explana:ion of Significant Diffe:::-encesH shall mean the Explanation of

Significan: Diffe:::-encesissued on Octobe:::-4, 1993 that explains and clarifies the

Record of Decision, and is set forth as part of Appendix A to the Original

Consent Dec:::-ee.

"EPAH shall mean the United States Environmental Protection Agency and any

successor depa:::-tments0:::- agencies of the United States.

"Inst:'tuc:'onal Conc:::-bls"shall mean land and/or water use restrictions which

rr:a:,'incl:.:de.D:'::need not be limited to. rest ri ct i ons in the form of concractual

agreements, rest:::-ictive easements/covenants that run with the land and
,

go~e:::-n~entalcontrols.

"Interes:" shall mean interest at the rate specified for interest on

invescments of the Hazardous Substance Superfund established under Subchapter A

of Chapter 98 of Title 26 of the U.S. Code, compounded on October 1 of each year,

in acco:::-dancewith ~2 U.S.C. § 9607(a).

"NJDEpH shall mean the New Jersey Department of Environmental Protection and

any successor departments or agencies of the State.
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"Original Consent Decree" shall mean the Decree, attached hereto as Append::.;·:

A, and entered by the Court on December 2, 1994, between the United States, the

State of New Jersey, and the Original Settling Defendants concerning performa~ce

of the Work and reimbursement of certain Response Costs, and all Attachments and

Appendices thereto.

"Operation and Maintenance" shall mean all activities required to maintair:

the effectiveness of the Remedial Action, as set forth more particularly in the

Original Consent Decree.

"Original Settling Defendants" shall mean the defendants that entered into

the Original Consent Decree with the United States and State of New Jersey and

that are listed in Appendices D, E and F of the Original Consent Decree.

"Paragraph" shall mean a portion of this Consent Decree identified by an

arabic numeral.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901

~~. (also known as the Resource Conservation and Recovery Act) .

"Record of Decision" shall mean the EPA Record of Decision relating to the

Site signed on September 29, 1986 by the Regional Administrator, EPA Region II,

and all Attachments thereto, as set forth as part of Appendix A to the Original

Consent Decree.
,

"Remedial Action" shall mean those acti vi ties, except for Operation and

Maintenance, to be undertaken by the Original Settling Defendants to implement

the Record of Decision, as set forth more particularly in the Original Consent

Decree.

"Remedial Design" shall mean those activities to be undertaken by the

Original Settling Defendants to develop the final plans and specifications for
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t he Remed:a::' ;'c::o~, as set f ort n more particularly in the Or:glna~ Cc~se:::

Decree.

"Response Costs" shall mean all costS, including, but not limlted to, c'P~~-

and indirect costs, that EPA and DOJ on behalf of EPA have incurred and palc, and

will cont i.nue to ancu r and pay, in connection with the Site, plus ac::rued

Interest on all such costs.

"SectlOn" shall mean a portion of this Consent Decree identified by a roman

numeral.

"Settling Defendants" shall mean CDMG Realty and the Estate of Helen

Ringlieb, and Mary Woytisek and Dennis M. Ringlieb, co-executors of the Estate.

"Site" shall mean the Sharkey Farms Landfill Superfund site, encompassing

approximately 90 acres of irregularly shaped, disconnected areas, located at

Parsippany-Troy Hill and East Hanover in Morris County, New Jersey, also known

as Block 765, Lots 81, 88 and 89; Block 768, Lots 1, 2 and 3; Block 769, Lot 1;

Block 770, Lot 7 and Block 771, Lot 1 in Parsippany-Troy Hills Township and Block

S, Lots land:; in East Hanover Township, County of Morris, State of New Jersey,

and depicted generally on the map attached hereto as Appendix B.

"Statement of ~ork" shall mean the statement of work for implementation of

the Remedial Deslgn, Remedial Action, and Operation and Maintenance at the Site,
,

as set' :orth :n Appendix B to the Original Consent Decree and any modifications

made in accordance with the Original Consent Decree.

"Subparagrap~" shall mean a portion of this Consent Decree identified by a

lower case letter.

"Waste r·laterial" shall mean (1) any "hazardous substance" under Section

101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under

Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); and (3) any "solid waste" under
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Section 1004(27) of RCRA, 42 U.S.C. s 6903(27).

"Work" shall mean all activities the Original Settling Defendants are

required to perform under the Original Consent Decree, except those required by

Section XXX (Retention of Records) thereof.

V. REIMBURSEMENT OF RESPONSE COSTS

4. Within thirty (30) days of the effective date of this Consent Decree, the

Settling Defendants shall:

a. Payment. Pay to the United States $60,000, plus any interest

accrued thereon following the Settling Defendants' deposit of the $60,000 in an

interest-bearing account on May 27, 1998, in reimbursement of Response Costs, by

Electronic Funds Transfer ("EFT") to the DOJ account in accordance with current

EFT procedures, referencing the Site's CERCLA ID Number NJD 980-505-762 and DOJ

Case Number 90-11-2-470. Payment shall be made in accordance with instructions

obtained by the Settling Defendants from the Financial Litigation Unit of the

Office of the United States Attorney for the District of New Jersey. Any EFT

received at the DOJ account after 4:00 P.M. (Eastern Time) will be credited on

the next business day.

b. The Settling Defendants also shall send copies of the EFT required

by Subparagraph 4.a. to the United States as specified in Section XII (Notices
r

And Submissions) .

c. Interest on Late Payments. In the event that the payment required

by Subparagraph 4.a. is not made when due, Interest shall accrue on the unpaid

balance from the effective date of this Consent Decree through the date of

payment. In the event that the payment to be made by the Settling Defendants

pursuant to Subparagraph 4.a. is not received by the United States when due,

neither the Covenants Not To Sue By The United States provided by Section VI of
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th1s Conse~: Decre~ nor the Contribut10n Protection provided by Sect1c~ ~::: ~_

t has Con sen t Decree shall be effective unless and until the Un1tec States

r ece i ves the full pa ymen t. r equ i.r ed by Subparagraph 4. a . . W1 th Interest as

provided for in th1S Subparagraph.

d. St;,pulatQd P"'nalty. If any amount due to the United State from :~e

Settling Defendants under this Consent Decree is not paid by the required date,

the Settling Defendants shall pay as a stipulated penalty, in addition to the

Interest required by Subparagraph 4.C., $1,000 (one thousand dollars) per day

that such pay'TT1entis late. Stipulated Penalties are due and payable within 30

days of :he Settling Defendants' receipt from EPA of a demand for payment of the

penalties. All payments to the United States under this Subparagraph shall be

paid by certified check made payable to "EPA Hazardous Substance Superfund", and

shall be mailed to:

EPA - Region II
At:ent10n: Superfund Accounting
P.O. Box 360188M
Pittsburgh, Pennsylvania 15251

and shal: reference EPA Site No. NJD 980-505-762 and DOJ Case No. 90-11-2-470.

Pzco f 0: an': payment; made pursuant to this Subparagraph shall be sent to :he

Un;,ted States as prov;,ded in Sect10n XI: (Notices And Submissions) Stipulated

Penalt;,es shall accrue as provided above regardless of whether EPA has notified

the Settling Defendants of the violation or made a demand for payment, but need

only be pa;,d upon demand.

e. If the Un;,ted States must bring an action to collect any payment

requ i red bv t has Consent Decree, the Settling Defendants shall reimburse the

United States for all costs of such action, including but not limited to costs

of attorney t1me.
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f. Payment of Stipulated Penalties under Subparagraph 4.d. shal: be

in addition to any other remedies or sanctions available to the United States by

virtue of the Settling Defendants' failure to make timely payment required b:'

this Consent Decree.

VI. COVENANT NOT TO SUE BY THE UNITED STATES

5. Covenant Not to Sue. In consideration of the payment that will be made

by the Settling Defendants under the terms of this Consent Decree, and except as

specifically provided in this Paragraph and Paragraphs 6, 7, 9, 10 and 11, the

United States covenants not to sue or to take administrative action against the

Settling Defendants pursuant to Sections 106 and 107(a) of CERCLA for recovery

of Response Costs. Except with respect to future liability, these covenants

shall take effect upon the effective date of this Consent Decree, but shall be

conditioned upon the United States having received all payments as provided for

in Section V of this Consent Decree. With respect to future liability, these

covenants shall take effect upon Certification of Completion of the Remedial

Action by EPA ("Certification of Completion"), as set forth more particularly in

the Original Consent Decree. These covenants are conditioned upon the complete

and satisfactory performance by the Settling Defendants of their obligations

under this Consent Decree. These covenants extend only to the Settling
,

De f eridan t s and do not extend to any other person.

6. United States' Pre-Certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent

Decree is without prejudice to, the right to institute proceedings in this action

or in a new action, or to issue an administrative order, seeking to compel the

Settling Defendants:

(1) to perform response actions at the Site, or
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(:) to re1rr~~rse the Un1ted States for addit10nal costs of response act1Cns,

if, pr~or to Certlf1cat10n of Complet10n:

(i) cond i t i ons at the Site previously unknown to EPA are d.i scov erec . or

(i i : an f o rrnat i on prev i ou sLy unknown to EPA, in whole or in part, as

recelved,

and EPA de t errru ne s . based on these previously unknown conditions or this

previously unknown information, together with any other relevant information,

that the Remedial Actlon is not protective of human health or the environment.

An actlon or proceeding based on information that is received or conditions that

are d.iscov ered praor to Certification of Completion may be instituted at any

time, including after Certification of Completion,

7. Un~ tea Stat""s' Post -Cer;: ficat ion Reservations. Notwithstanding any

other provision of this Consent Decree, the United States reserves, and this

Consent Decree is without prejudice to, the right to institute proceedings in

this action or in a new action, or to issue an administrative order, seeking to

compel the Settling Defendants:

(1) to perform response actions at the Site, or

(:) to re:mburse the United States for additional costs of response actions,

if, subsequen: to Certification of Completion:

(i) conditions at the Site previously unknown to EPA are discovered, or

(ii) information previously unknown to EPA, in whole or in part, is

received,

and EPA de t errru ne s , based on these previously unknown conditions or this

previously unknown information, together with any other relevant information,

that the Remedial Action is not protective of human health or the environment.

S. For purposes of Paragraph 6 of this Consent Decree, the information and
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the conditions previously known to EPA shall include only that informatior. ar.d

those conditions as of the entry of this Consent Decree set forth: (1) in the

Record of Decision and the Explanation of Significant Differences; and (2) in the

Administrative Record supporting the Record of Decision and the Explanation 0:
Significant Differences. For purposes of Paragraph 7 of this Consent Decree, the

information and the conditions previously known to EPA shall include only that

information and those conditions as of the Certificate of Completion set forth:

(1) in the Record of Decision and the Explanation of Significant Differences; (2)

in the Administrative Record supporting the Record of Decision and the

Explanation of Significant Differences; and (3) in the Administrative Record for

the Site maintained by EPA following issuance of the Record of Decision and the

Explanation of Significant Differences but prior to issuance of the Certification

of Completion.

9. The covenants set forth above do not pertain to any matters other than

those expressly specified in Paragraph 5. The United States reserves, and this

Consent Decree is without prejudice to all rights against the Settling Defendants

with respect to all other matters, including but not limited to, the following:

(1) claims based on a failure by the Settling Defendants to meet a

requirement of this Consent Decree;

(2) liability arising from the past, present, or future disposal, release,

or threat of release of Waste Material outside of the Site;

(3) liability for damages for injury to, destruction of, or loss of natural

resources, including the reasonable costs of assessing such injury, destruction

or loss;

(4) liability for response costs that have been or may be incurred by any

federal agencies other than EPA or DOJ on behalf of EPA;
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(6) l~abil:.:::. if any. f or any v i ol.at aons of law other than the a:'legeG

v~ola::.ons resol~ed 1n th~s Cons en: Decree; and

(7) l~ab~li:y for future disposal. release or threat of release of Waste

Mater1al at the Site.

'III. CO'IENANTS 3Y TEE SETTLING DEFENDANTS

10. Co~eDan: Not to Sue. The Settling Defendants hereby covenant not to

sue and agree not to assert any claims or causes of action against the United

States ·...•1th respect to the Site. this Consent Decree or the Original Consent

Decree. 1ncluding. but not lim1ted to:

a. any direct or indirect claim for reimbursement from the Hazardous

Substance Superfund (established pursuant to the Internal Revenue Code. 26 U.S.C.

§ 9507) through CERC:""; Sections 106 (b) (2), 107, 111, 112, 113 or any ot.he r

p::-ovision of law;

b. any claims against the United States, including any department,

agency or instrumentality of the United States, under CERCLA Sections 107 or 113

:=-elatedto the Site;

c. any aris1ng au: of response activities at the Site.

inc::'uding cLa i ms based on EPA' s selection of response actions. oversight of

response act i v i t i es , implementation of Institutional Controls or approval of

plans for such activities;

d. Any claims under the United States Constitution; the Tucker Act.

28 U.S.C. § 1491; federal law; or common law; or

e. Any claims for costs. fees or expenses incurred in this action or

related to the Site including claims under 28 U.S.C. § 2412, as amended.

11. Financial Information Cer;ification. Each Settling Defendant certifies
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:

that the financial information submitted to the United States in support of t~~s

settlement is true and correct. In the event that the financial information

submitted to the United States failed to disclose any material asset, the

transfer of any material property, or is otherwise false in any material way,

then: (a) the United States' covenants set forth in Section VI (Covenant No~

To Sue By The United States) of this Consent Decree shall be null and void, and

the United States shall be free to pursue its claims against the Settling

Defendants, including specifically those set out in the Complaint,

notwithstanding any statute of limitations that would otherwise bar such claim;

and (b) the United States may pursue all remedies available to it under law,

civilly or criminally, notwithstanding any statute of limitations that would bar

such remedy.

12. Nothing in this Consent Decree shall be deemed to constitute

preauthorization of a claim within the meaning of Section 111 of CERCLA, 42

U.S.C. § 9611, or 40 C.F.R. § 300.700(d).

VIII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

13. Nothing in this Consent Decree shall be construed to create any rights

in, or grant any cause of action to, any person not a party to this Consent

Decree. The preceding sentence shall not be construed to waive or nullify any

rights that any person not a party to this Consent Decree may have under

applicable law. Each of the Parties expressly reserves any and all rights

(including, but not limited to, any right to contribution), defenses, claims,

demands, and causes of action which each Party may have with respect to any

matter, transaction, or occurrence relating in any way to the Site against any

person not a party to this Consent Decree.

14. The Parties agree, and by entering this Consent Decree this Court
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f:nds. that the Se::ling Defendants are entitled. as of the effect:ve date of

t has Consent Dec:::-ee.to prorect aon from contribution actions or cLa i rns as

prov::.ded by CERCW; Section 113 (f) (~). 4~ U.S.C. § 9613 (f) (~). for matters

addressed ln th:s Consent Decree. The matters addressed in this Consent Decree

are Response Costs.

15. The Settling Defendants agree that with respect to any suit or claim for

contributlon brought by them for matters related to this Consent Decree they will

notify the United States in writing no later than 60 days prior to the initiation

of such suit or claim.

16. The Settling Defendants also agree that with respect to any sua t or

clalm fo:::-ccnt:::-ibutionbrought against them for matters related to this Consent

Decree they will notify the United States in writing within 10 days of se:::-vice

of the co:nplaint on them. In addition. the Settling Defendants shall notify the

United States within 10 days of service or receipt of any motion for summary

Judgment and within 10 days of receipt of any order from a court setting a case

for t:::-ial.

17. :n any subsequent administrative or judicial proceeding initiated by the

Un i t ed States :8r an j uric t i ve reLie t . recovery of Response Costs. or ot.her

app rop r i a t e relief relating to the Site. the Settling Defendants shall not

assert. and :nay not malntain. any defense or claim based upon the principles of

waiver. :::-°s~udicata. collateral estoppel. issue preclusion. claim-splitting. or

other defenses based upon any contention that the claims raised by the United

States in the subsequent proceeding were or should have been brought in the

instant case; provided. howeve:::-.that nothing in this Paragraph affects the

enforceability of the covenants set forth in Section VI (Covenants Not To Sue By

The un i ted States) .
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IX. ACCESS AND INSTIT~:ONAL CONTROLS

18. a. Commencing upon the date of the EPA Regional Administrato:-' s

signature on this Consent Decree, the Settling Defendants agree to provide ~he

United States, the State, the Original Settling Defendants and thei:-

representatives, including EPA, NJDEP, and their contractors, with access at al~

reasonable times to the Site and any other property to which access is required

to implement this Consent Decree, the Original Consent Decree, the Statement of

Work, or the remedy selected in the Record of Decision, to the extent that the

property is owned by, or access to the property is controlled by, any of the

Settling Defendants, for the purpose of conducting any activity related to this

Consent Decree or the Original Consent Decree including, but not limited to, the

following activities:

i. Monitoring the Work;

ii. Verifying any data or information submitted to the United

States or the State;

iii. Conducting investigations relating to contamination at or

near the Site;

iv. Obtaining samples;

v. Assessing the need for, planning, or implementing additional

response actions at or near the Site;

vi. Implementing the Work pursuant to the Original Consent

Decree;

vii. Inspecting and copying records, operating logs, contracts,

or other documents maintained or generated by the Settling Defendants or the

Original Settling Defendants, or their agents or representatives, consistent

with Section X (Access to Information);
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;"ssess~ng the Set:l:.ng Defendan:s' compl a aric e w;.:::

Cons en t Decree or the Or~g~naj. Set tling Defendants' compl iance .",~t:: the

Orig:.nal Consent Decree; and

~X. Determin~ng whether the Site is being used in a manner that

is proh:.b~ted or restricted, or that may need to be prohibited or restricted,

by Paragraph ~7 of the Original Consent Decree or the Institutional Con:rols

established pursuant to this Consent Decree.

b. If EPA so requests, in regard to property owned or controlled by

one or more of the Settling Defendants to which access is needed to implement

this Consent Decree, the Original Consent Decree, the Statement of Work, or the

remedy selected in the Record of De cas i on , for each parcel of property such

Settling Defendants shall record in the Recorder's Office, Registry of Deeds or

other appropr:'ate land records office, of Morris County, New Jersey, access

easements that grant to one or more of the following persons or entities, as

directed by EPA:

i. the United States, on behalf of EPA, and its representatives,

:'i. the State and its representatives,

the Or;.g~nal Settling Defendants, and their

representat;.ves, or

iv. other appropriate grantees,

a right of access, running with the land, for the purpose of conducting any

activity related to this Consent Decree or the Original Consent Decree including,

but not limited to, those activities listed in Subparagraph a. of this Paragraph.

The Settling Defendants shall, within 45 days of EPA's request, submit to EPA for

review and approval with respect to such property:

i. draft access easements that are enforceable under the laws
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of the State' of New Jersey, free and clear of all prior liens a~d

encumbrances (except as approved by EPA) , and acceptable under the Attorney

General's Title Regulations promulgated pursuant to 40 U.S.C. § 255; and

ii. a current title commitment or report prepared in accordance

with DOJ Standards for the Preparation of Title Evidence in Land Acquisitions

by the United States (1970) (the "Standards").

Within 15 days of EPA's approval and acceptance of such easements, the Settling

Defendants shall update the title search and, if it is determined that nothing

has occurred since the effective date of the commitment or report to affect the

title adversely, file the easements with the Recorder's Office, Registry of Deeds

or other appropriate land records office of Morris County, New Jersey. Within

30 days of filing the easements, the Settling Defendants shall provide EPA with

a title insurance policy or other final title evidence acceptable under the

Standards, and a certified copy of the original recorded easements showing the

clerk's recording stamps.

19. a. Commencing upon the date of the EPA Regional Administrator's

signature on this Consent Decree, the Settling Defendants also agree to refrain

from using the Site (or any other property affected by the remedy selected in the

ROD) in any manner, or engaging in any other activities, that would interfere

with or adversely affect the integrity or protectiveness of the remedial measures

to be implemented pursuant to the Original Consent Decree.

b. If EPA so requests, in regard to property owned or controlled by one

or more of the Settling Defendants, at which Institutional Controls are needed,

each such Settling Defendant shall 1) grant to one or more of the following

persons or entities, as directed by EPA:

i. the United States, on behalf of EPA, and its representatives,
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11. the State and its representatlves.

iii.. ~he Orlglnal Settling Defendants. and their

representat1ves. or

lV. other approprlate grantees.

and ~) record in the Recorder's Office. Registry of Deeds or other appropr:ate

land records of:ice of MorrlS County. New Jersey, Institutional Controls i~ ~he

form of deed restrlctlons. running with the land. that impose the obligations and

rest r i ct acn s established by Subparagraph a. of this Paragraph or that are

otherwise ~ecessary to implement. ensure non-interference with. or ensure ~he

protectiveness of the remedial measures to be performed pursuant to the Origi~al

Consent Decree. The Settling Defendants shall. within 45 days of EPA's request.

submit to EPA for review and approval with respect to such property:

i. draft deed restrictions that are enforceable under the laws

of the State of New Jersey. free and clear of all prior liens and

encumbrances (except as approved by EPA). and acceptable under the Attorney

General's Title Regulations promulgated pursuant to 40 U.S.C. § 255; and

ii. a current ti~le commitment or report prepared in accordance

W~~~ ~o~ Star.dards :or the Preparation of Title Evidence in Land Acauisi::ons

b,,' :!;'" :J:;l~edStat"'s (1970).

r

Wlthin 15 days of EPA's approval and acceptance of such deed restrictions. the

Settling Defendants shall update the title search and, if it is determined that

nothing has occurred since the effective date of the commitment or report to

affect the t zt Le adversely, file the deed restrictions with the Recorder's

Office, Reglstry of Deeds or other appropriate office of Morris County, New

Jersey. Within 30 days of filing the deed restrictions, the Settling Defendants

shall provide EPA with a title insurance policy or other final title evidence
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acceptable under the Standards, and a cert a f aed copy of the original recordec

deed restrictions showing the clerk's recording stamps.

20. If EPA determines that land and/or water use restrictions in the form 0::
state or local laws, regulations, ordinances or other governmental action are

needed to implement the remedy selected in the Record of Decision, ensure the

integrity and protectiveness thereof, or ensure non-interference therewith, ::he

Settling Defendants shall cooperate with EPA's and the State's efforts to secure

such governmental controls.

21. Notice to Successors-in-Title

a. With respect to any property owned or controlled by the Settli.ng

Defendants that is located wi thin the Site, if EPA requests, the Settling

Defendants shall submit to EPA for review and approval a notice to be filed with

the Office of County Clerk for Morris County, New Jersey, which shall provide

notice to all successors-in-title that the property is located at the Site; that

EPA selected a remedy for the Site on September 19, 1986, as explained and

clarified by the Explanation of Significant Differences on October 4, 1994; that

the Original Consent Decree requiring the implementation of the remedy by, and

recovery of certain Response Costs from, potentially responsible parties was

approved by the United States District Court for the District of New Jersey,

pursuant to Civil Action Numbers 89-4246 (NHP) and 89-4281 (DRD); and that this

Consent Decree providing for the recovery of $60,000 in Response Cdsts was

approved by the United States District Court for the District of New Jersey,

pursuant to these Civil Action Numbers and this Consent Decree. These notices

shall be filed within 10 days of EPA's approval of the notices.

b. At least 60 days prior to the conveyance of any interest in property

located within the Site including, but not limited to, fee interests, leasehold
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incerescs. and morc3age ~nterests. the Settl~ng Defendants convey~ng the ~nte~est

shall g~ve written not~ce of this Consent Decree to the grantee and w~~tten

not~ce to EPh of the proposed conveyance. including the name and address of the

grantee. and the date on wh~ch notice of this Consent Decree was g~ven to the

grantee. In the event of any such conveyance, the Settling Defendants shal::'

exerc~se best efforts to ensure that future owners of the Site comply with the

obligations to provide or secure access pursuant to this Section. In no event

shall the conveyance of an interest in property that is located at the Site

release or otherwise affect the liability of the Settling Defendants to comply

with all p~ov~s~ons of this Consent Decree.

::. Notwithstanding any provision of this Consent Decree, the United States

retains all of its access authorities and rights, including enforcement

author~ties ~elated the~eto, under CERCLA, RCRA and any other applicable statute

or ~egulat~ons.

X. ACCESS TO INFORMATION

23. The Settling Defendants shall provide to EPA, upon request, copies of

all doc~ments and information within their possession or control or that of their

cont~acto~s o~ agents ~elating to activities at the Site or to the implementation

of this Consent Decree or the Original Consent Decree. The Settling Defendants

shall also make available to EPA, for purposes of investigation, information

gathering, or testimony, their employees, agents, or representatives with

knowledge of relevant facts concerning activities at the Site or the

implementation of this Consent Decree or the Original Consent Decree.

24. a. The Settling Defendants may assert business confidentiality claims

covering part or all of the documents or information submitted to the United

States under this Consent Decree to the extent permitted by and in accordance
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with Section 104(e) (7) of CERCLA, 42 D.S.C. § 9604(e) (7), and 40 C.F.R. §

2.203(b). Documents or information determined to be confidential by EPA will be

afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no cLa i rr.

of confidentiality accompanies documents or information when they are submitted

to EPA, or if EPA has notified the Settling Defendants that the documents or

information are not confidential under the standards of Section 104(e) (7) of

CERCLA, the public may be given access to such documents or information without

further notice to the Settling Defendants.

b. The Settling Defendants may assert that certain documents, records

and other information are privileged under the attorney-client privilege or any

other privilege recognized by federal law. If the Settling Defendants assert

such a privilege in lieu of providing documents, they shall provide the United

States with the following: (1) the title of the document, record, or

information; (2) the date of the document, record, or information; (3) the name

and title of the author of the document, record, or information; (4) the name and

title of each addressee and recipient; (5) a description of the contents of the

document, record, or information: and (6) the privilege asserted by the Settling

Defendants. However, no documents, reports or other information created or

generated pursuant to the requirements of this Consent Decree shall be withheld

on the grounds that they are privileged.

25. No claim of confidentiality shall be made with respect to any data,

including, but not limited to, all sampling, analytical, monitoring, hydro

geologic, scientific, chemical, or engineering data, or any other documents or

information evidencing conditions at or around the Site.
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26. U::o::l 10 years after the Settling Defendants' rece a.pt of 2?;'" s

Certificat:on of Completion of the Work, as set forth more particularly::: the

Orig:nal consent Decree. each Settling Defendant shall preserve and reo:a:n all

records and documents now in its possession or control or which come :no:o its

possess:on or control that relate in any manner to activities at the Site or the

implementat:on of this Consent Decree or the Original Consent Decree or liability

of any person for response actions conducted and to be conducted at the. Site.

regardless of any corporate or other retention policy to the contrary.

27. Should Settling Defendants intend to discard or destroy any such records

or documeno:s following expiration of this 10-year document retention period.

Settling Defendants shall give the United States at least 90 days notice before

undertak:::g either such action. Upon request of the United States during this

notice period. the Settling Defendants shall deliver any such records or

documents to EPA. The Settling Defendants may assert that certain documents.

records and other information are privileged under the attorney-client privilege

or any other privilege recognized by federal law. If the Settling Defendants

assero: such a privilege. they shall provide the United States with the following:

(1) the t i t I.e of the document. record. or information; (2) the date of the

documeno:. record. or information; (3) the name and title of the author of the

document. record. or information; (4) the name and title of each addressee and

recipient; (5) a description of the subject of the document, record, or

information; and (6) the privilege asserted by the Settling Defendants. However.

no documents. reports or other information created or generated pursuant to the

requirements of this Consent Decree or the Original Consent Decree shall be

withheld on the grounds that they are privileged.
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28. No claim of confidentiality shall be made with respect to any data.

including, but not limited to, all sampling, analytical, monitoring, hydrc

geologic, scientific, chemical. or engineering data, or any other documents o~

information evidencing conditions at or around the Site.

29. Each Settling Defendant hereby certifies individually that, to the best

of its knowledge and belief, after thorough inquiry, it has not altered,

mutilated, discarded, destroyed or otherwise disposed of any records, documents

or other information relating to its potential liability regarding the Site since

notification of potential liability by the United States or the filing of suit

against it regarding the Site and that it has fully complied with any and all EPA

requests for information pursuant to Sections 104(e) and 122(e) of CERCLA, 42

U.S.C. 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927.

XII. NOTICES AND SUBMISSIONS

30. Whenever, under the terms of this Consent Decree, written notice is

required to be given or a report or other document is required to be sent by one

Party to another, it shall be directed to the individuals at the addresses

specified below, unless those individuals or their successors give notice of a

change of address to the other Parties in writing. All notices and submissions

shall be considered effective upon receipt, unless otherwise provided herein.

Written notice undertaken as specified herein shall constitute complete

satisfaction of any written notice requirement of this Consent Decree with

respect to the United States, EPA, and the Settling Defendants, respectively.
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As

Chlef. New Jersey Superfund Branch
Emergency and Remedial Response Divlslon
U.S. Envlronmencal Procec~lon Agency, Region II
290 Broadway, 19th Floor
New York. NY 10007-1866

Attention: Pamela Baxter, Superfund Site Remedial ProJec~
Manager

Chief. New Jersey Superfund Branch
Office of Regional Counsel
U.S. Environmencal Protection Agency, Region II
290 Broadway, 17th Floor
New York, NY 10007-1866

Attention: Damaris Cristiano, Superfund Site Attorney

Chief. Environmental Enforcement Section
EnVlronment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station
Washingcon, D.C. 20044
Re: DOJ # 90-11-2-470

As to Settling Defendants:

Mary Woytisek and Dennis M. Ringlieb
1305 Foxfield Road
Waxhaw, .North Carolina 28173

David Lawrence. Esq.
Durkin & Durkin
11:0 Bloomfield Avenue
P.O. Box 1289
West Caldwell, New Jersey 07007-9452

XIII. EFFECTIVE DATE

31. The effective date of this Consent Decree shall be the date upon which

this Consent Decree is entered by the Court, except as otherwise provided herein.

XIV. RETENTION OF JURISDICTION

32. ThlS Court retains jurisdiction over both the subject matter of this

Consent Decree and the Settling Defendants for the duration of the performance
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of the terms and provisions of this Consent Decree for the purpose of enab11ng

any of the Parties to apply to the Court at any time for such further order,

direction, and relief as may be necessary or appropriate for the construction or

modification of this Consent Decree, or to effectuate or enforce compliance with

its terms.

XV. APPENDICES

33. The following Appendices are attached to and incorporated into this

Consent Decree:

"Appendix An is the Original Consent Decree, without attachments.

"Appendix Bn is the Site Map.

XVI. MODIFICATION

34. The Parties' obligations under this Consent Decree may be modified by

written agreement of the United States and the Settling Defendants.

XVII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

35. This Consent Decree shall be lodged with the Court for a period of not

less than thirty (30) days for public notice and comment in accordance with 28

C.F.R. § 50.7. The United States reserves the right to withdraw or withhold its

consent if the comments regarding this Consent Decree disclose facts or

considerations which indicate that this Consent Decree is inappropriate,

improper, or inadequate. The Settling Defendants consent to the entry of this

Consent Decree without further notice.

36. If for any reason the Court should decline to approve this Consent

Decree in the form presented, this agreement is voidable at the discretion of any

Party and the terms of the agreement may not be used as evidence in any

litigation between the Parties.
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s ::;:~';TO?,r;;s / SEPVICE

37. Eac~ unders~gned representative of a Settling Defendant to th~s Conser.~

Decree and the Ass~stant Attorney General for Environment and Nat~ral Resources

of the Un~ted States Department of Just~ce certifies that he or she ~s full:·

authorized to enter into the terms and conditions of this Consent Decree and to

execute and legally bind such Party to this document.

38. Each Settling Defendant hereby agrees not to oppose entry of this

Consent Decree by this Court or to challenge any provision of this Consent Decree

unless the Un~ted States has notified the Settling Defendants in writing that it

no longer supports entry of this Consent Decree.

39. Eac~ Settling Defendant shall identify, on the attached signature page,

the name, address and telephone number of an agent who is authorized to accept

serVlce of process by mail on behalf of that Party with respect to all matters

arising under or relating to this Consent Decree. The Settling Defendants hereby

agree to accept service in that manner and to waive the formal service

requirements set forth ln Rule 4 of the Federal Rules of Civil Procedure and any

applicable local rules of this Court, including, but not limited to, service of

a SU!TiiTlC::S.

SO ORDERED THIS

26



THE UNDERSIGNED PARTY enters into this Consen~ Decree in the matter of Un:~Ac

States v. CDMG Realty Co., et al., relating to the Sharkey Farms Landfill

Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date:

Assistant Attorney General
Environment and Natural Resources

Division
U.S. Department of Justice
Washington, D.C. 20530

290 Broadway
New York, NY 10007-1866

.~, ,
\..../ ;

(,
" "

. !
~\I"0tl \...- i

MARC SEIDENBERG !Counsel, Region II
Protection Agency<;

Assistant Regional
U.S. Environmental
290 Broadway
New York, NY 10007-1866
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter- of U;;:.:ed

States v. CDMG POalty Co. ot al .. relating to the Sharkey Farms Landfill

Superfund Site.

For CDMG Realty Co.

Date:
7 I 'lla:flj(~(d {&~l-Llhd

Name: , !J
Title:
Address:
(Please Type)

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name:
Title:
Address: ILz...\... 0\ ...~-~'O~' ~~~

~,? \.\. \ (,\ IJ;"I( II I I' ,5-01 '1c I
Te 1. Number: (-\"11 - k 'i '-1 ' ~ (,J.

(Please Type)
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of Un~ted

States v. CDMG Realty Co., et al, relating to the Sharkey Farms Landfill

Superfund Site.

For the Estate of Helen E. Ringlieb

Da te : Cf / ~ I / qg
7 I 1?[0/1£~'7f~u,ii~Name:

Title:
Address:
(Please Type)

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Uu"J1\)~.Lj,W:i ~>().Name:
Title:
Address:

Tel. Number: ~J >. 2:14.>.{\ (,'1.
Please Type)

, .
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